THE BEG BLLE SAPPH RE O, INC
| BLA 94- 607 Deci ded January 27, 1997

Appeal froma decision of the Mntana Sate Gfice, Bureau of Land
Managenent, declaring certain mning clai ns abandoned and void. M 116291
t hr ough MMC 116300.

Rever sed.

1 Mning dains: Abandonnent--Mning dains: Rental or Aam
Mai nt enance Fees: Small Mner Exenption

A decision rejecting a snall mner exenption and

decl aring clai ns abandoned and void for failure to

pay rental fees on the ground that the clai nant owned
nore than 10 clains is properly reversed where the
claimant shows that it filed certifications of
exenption for the 1993 and 1994 assessnent years on
Aug. 23, 1993, listing only 10 clains and ot her

evi dence denonstrates that it had abandoned any
additional clains previously held as of the date of the
submission of its certifications of exenption.

APPEARANCES. David L. Peterson, President, The B g B ue Sapphire Conpany,
Inc., Spokane, Vdshi ngton.

(P N ON BY ADM N STRATI VE JUDE BURX

The B g Bl ue Sapphire Gonpany, Inc. (B g Blue), has appeal ed fromso
much of a decision of the Mntana Sate fice, Bureau of Land Managenent
(BLN), dated June 15, 1994, as decl ared unpatented mining clai ns MMC 116291
t hrough MMC 116300 abandoned and void for failure to tinely pay the rental
fees required by the Departnent of the Interior and Rel ated Agencies
Appropriations Act for Hscal Year 1993 (Act), P.L. 102-381, 106 Sat.
1378-79 (1992) and 43 OFR 3833.1-5 (1993) for the 1993 and 1994 assessnent
years. For the reasons set forth bel ow we reverse.

O August 25, 1993, clainmants filed certifications of exenption from
the rental fees inposed by the Act for each of the assessnent years endi ng
Septentber 1, 1993, and Septenber 1, 1994. These certifications were filed
inlieu of submssion of annual rental paynents of $100 for each clai mfor
each assessnent year under a provision of the Act known as the snmal| niner
exenpti on whi ch wai ved rental paynents upon a show ng, inter alia, that
the clainmant held no nore than 10 mning clains. Both certifications
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listed only 10 mning clains. 1/ By notice dated My 12, 1994, BLM
inforned clainants that it was revoking its previous acceptance of the
certification of exenption since its records indicated that B g B ue

hel d 13 mining clai ns when the exenption application had been fil ed.

BLM afforded clai mants an opportunity to establish that they had reduced
their holdings to 10 or fewer clains as of August 31, 1993.

By letter dated May 31, 1994, B g Bue's President responded. This
letter noted that, though B.g B ue objected to being required to
separately count | ode clains and pl acer clai ns even where they covered the
sane ground, it had decided to abandon its three lode clains in order to
conply wth the Act. As clai nant expl ai ned:

Ve filed our "Affidavit of Annual Representation of Mning
dains" on just our clains MMC 116292 thru MMC 116300 wth the
Judith Basin Gounty Gourthouse on August 19, 1993 at 10:20 A M
V¢ pur posel y abandoned our three | ode clains, MMC 179134 thru
MVC 117136, at this [tinge], which was our first opportunity to do
so, to stay in conpliance wth the 10 or fewer clains limtation
for the small miners exenption.

Inits June 15 decision, BLMacknow edged that it had tinely recei ved
certifications of exenption fromthe clainant for the assessnent years
endi ng Septenber 1, 1993, and 1994, which listed only the 10 pl acer mni ng
clains held by appellant. BLMreiterated, however, that its records as of
August 31, 1993, showed that clai nant owned 13 mning clains. BLMrejected
claimant's proffered justification of its filings, based on this Board' s
decisioninlee H & Qldie E Rce, 128 IBLA 137 (1994). BLMinterpreted
the Rce decision as requiring that "[i]n order for The Big B ue Sapphire
Gonpany, Inc., to neet the 10-claimrequirenent to qualify for the
exenption, it was necessary that notification of the abandonment of mning
clains be received in this office on or before August 31, 1993" (Decision
at 2 (enphasis inoriginal)). Accordingly, since clainant had failed to
notify BLMthat it had abandoned the three additional clains, BLMrejected
B gBues certifications of exenption and held all 13 cl ai ns abandoned and
void for failure to conply wth the Act.

Inits statenent of reasons for appeal, B g B ue asserts that it
had abandoned the three | ode clains (MMC 179134 through MMC 179136) pri or
to August 31, 1993, and had informed BLMof this fact by its intentional
failure tolist the three lode clains in the affidavits of |abor for the
1993 assessnent year, which it had encl osed wth the certifications of
exenption filed on August 25, 1993. Appellant argues that, since it
abandoned those clains prior to the August 31 deadline, it possessed only
10 clains when it filed the certifications of exenption.

1 The clains listed were the Yogo Aiff MIl (MW 116291), Top I X
(MC 116292), Top |V (MMC 116293), Top M| (MVC 116294), Top M|
(MVC 116295), Top X (MVC 116296), Top X | (MVC 116297), B ue Sky 11
(MVWC 116298), B ue Sky 12 (MW 116299), and B ue Sky 13 (MVC 116300).
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[1] The relevant provisions of the Act, enacted by Gongress on
CQctober 5, 1992, provide, in pertinent part, that:

[ FJor each unpatented mning claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e), and the filing requirenents contai ned i n section 314(a) and
(c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each clai mant shall,
except as provided otherw se by this Act, pay a claimrental
fee of $100 to the Secretary of the Interior or his designee
on or before August 31, 1993 in order for the clainant to hold
such unpatented mning claim mll or tunnel site for the
assessnent year ending at noon on Septenber 1, 1993 * * *,

[ Enphasi s added. ]

106 Sat. 1378. The Act contained an identical provision establishing
rental fees for the assessnent year ending at noon on Septenber 1, 1994,
requi ring paynent of the $100 rental fee on or before August 31, 1993.
106 Sat. 1378-79.

The Act further provided, subject to various conditions, for an
exenption fromthe paynent of rental fees for clainants hol ding 10 or
fewer clains, a provision generally referred to as the snal | mner
exenption. 1d. O July 15, 1993, the Departnent pronul gated regul ati ons
inplenenting the rental fee provisions of the Act, see 58 FR 38186,
i ncludi ng sections governing rental fee exenption qualifications and filing
requirenents, later codified at 43 G-R 3833.1-6 and 3833.1-7 (1993). Those
regul ations stipulated that a snall miner choosing not to pay the rental
fee was required to file a separate statenent on or before August 31, 1993,
for each assessnent year the exenption was clained. The regul ations al so
del ineated various itens that each statenent was required to contain. See
43 R 3833.1-7(d) (1993).

Inthe instant case, clainant tinely filed certifications of
exenption for both years which satisfied the requirenents of 43 GFR
3833.1-7(d) (1993), but BLMrejected the certifications because it
concl uded that the clainant hel d nore than 10 unpatented mning clains. As
noted above, clainant asserts that it decided to drop three clai ns and
naintain only 10 in order to satisfy the snall mner exenption
requi renents. This assertion finds corroboration in its affidavit of |abor
for the 1993 assessnent year, which it recorded wth the Judith Basin
Qounty Recorder on August 19, 1993, and included wth its certification of
exenption which it filed wth BLMon August 25, 1993, in which only the 10
pl acer clains for which the small mner exenption was sought were |isted as
cl ai i upon whi ch the assessnent work had been perf or ned.

BLMrejected claimant's show ng based on its interpretation of this
Board's decisioninlee H & G@ldie E Rce, supra. Qur reviewof the Rce
deci sion, however, convinces us that BLMhas msinterpreted the scope of
our holding therein. Inrelying on our opinionin the R ce case, BLM
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enphasi zed the | anguage of the headnot e whi ch decl ared that a BLM deci si on
woul d be affirned "[w here BLMrecords disclosed that on Aug. 31, 1993, a
mning clainant held in excess of 10 mning clains on such lands * * *."
Id. at 137. V& believe, however, that BLMfailed to give sufficient weight
to the qualifying | anguage whi ch appeared i mmedi atel y after the statenent
guot ed above. Thus, the headnote continued "and where on appeal the
claimant failed to provide any evidence to show otherw se.” This nodifying
language is critical to understanding our holding in R ce.

The R ce case did not involve a situation in which clai nants had
contended that they had abandoned clai ns in excess of the statutory naxi num
for the purpose of qualifying for the small mner exenption. n the
contrary, the clainants in Rce did not even assert that they had abandoned
any of their clains as of the tine of the submssion of the certifications.

Rather, the entire thrust of their appeal was that they were provided
insufficient tine to adequately conply with the filing requirenents of
the Act, an assertion expressly rejected by the Board in the R ce deci sion.
Id. at 140. The ratio decidendi of the Board s decision was not that the
nere fact that BLMs records indicated that mning clai nants hel d nore than
10 clains was sufficient to require rejection of an exenption certification
but rather that this fact, coupled with the clainants' failure to provide
any evidence to the contrary, supported BLMs rejection of a requested
exenption. Such, indeed, has been this Board s subsequent interpretation
of the R ce deci sion.

Thus, in both Gdllvin W Barrett, 134 | BLA 356 (1996), and Véshburn
Mning G., 133 IBLA 294 (1995), clainmants had tinely filed certifications
of exenption for both years, but BLMdeni ed the exenption after concl udi ng
that they owned nore than 10 clains. On appeal, the claimants in both
cases argued that they had abandoned other clains for the purpose of
neeting the requirenents for obtaining the snall mner exenption. In both
cases, these assertions were corroborated by statenents of annual
assessnent work whi ch had been recorded | ocal |y before the August 31
deadl i ne and whi ch covered only the clains listed on their certifications
of exenption. The Board found these show ngs sufficient to establish that
the clai nmants had owned 10 or fewer clains as of the date they filed their
certifications seeking the snall mner exenption.

Ve note that, simlar tothe clainants in Barrett and Vshburn, B g
B ue had recorded | ocal |y proofs of |abor omtting certain clains prior
to August 31, 1993, and had, in fact, submtted copi es of these proofs of
| abor to BLMbefore that date. dearly, under our precedents, B g B ue
has established that BLMs decision was in error. V¢ w sh to enphasi ze,
however, that receipt by BLMof such corroboration prior to August 31,
1993, is not an essential prerequisite to establishing that previously
exi sting clains which were not recorded in a certification of exenption
were tinel y abandoned.

Abandonnent, as we have noted in the past, "is a concept wel |l known
tomning law but its basis is the traditional |aw of abandonnent - -
rel i nqui shnment of possession together wth the subjective intent to
abandon. "
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Departnent of the Navy, 108 | BLA 334, 338 (1989) quoting O egon Portland
Genent (0., 66 I BLA 204, 207 (1982). The relevance of the local filings
in Barrett and Wshburn was not that they effected an abandonnent of the
clains 2/ but rather that they provided evidence of the subjective intent
of the claimants to abandon the clains. So long as a clai mant who sought
a small mner exenption can establish that, wth respect to any clains in
excess of 10, the el enents of abandonnent predated August 31, 1993, he or
she has net the statutory and regul atory requirenents wth respect to the
[imtation on clai mownership, regardl ess of the point in tine at which
these facts are communi cated to BLM

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis reversed.

Janes L. Burski
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge

2/ Inpoint of fact, they did not. Failure to performassessnent work
did not, at least prior to the adoption of the 1992 Act, result in an
abandonnent of the claimunder either 30 US C § 28 (1994) or 43 USC

§ 1744(a) (1994). As we noted in Lhited Sates v. Haskins, 59 | BLA 1,

88 1.D 925, 975 (1981), historically, failure to performassessnent work
did not automatically invalidate a mning claimunder 30 US C § 28 (1994)
but rather nade it subject to relocation by a third party or wthdrawal by
the Gvernnent. Failure to record annual assessnent work or notices of
intention to hold, as required by section 314(a) of the Federal Land Policy
and Managenent Act of 1976, 43 US C 8§ 1744(a) (1994), would result in a
concl usi ve statutory presunption of abandonnent, but this would not arise
until the end of the cal endar year when it coul d be determined that the
claimant had failed to file evidence of such work on or before Dec. 30.
Thus, the relevance of the local filings in Barrett and Véshburn was not
that they constituted an abandonnent of all clains not |isted thereon but
rather that they provided evidence of a preexisting intent to abandon those
cl ai ns.
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